
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

DR. NEVA CIFTCIOGLU 
BANES, 
 
             Plaintiff, 
 
v. 
 
DR. DERYA UNUTMAZ, 
 
             Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 

Civil Action No. H-21-1950 
 
     
 

ORDER 

 Pending before the Court is Defendant’s Rule 12 Motion to Dismiss for Lack 

of Personal Jurisdiction and for Failure to State a Claim (Document No. 12). Having 

considered the motion, submissions, and applicable law, the Court determines the 

motion should be granted.  

I. BACKGROUND 

 This is a case about an argument on the social media website Twitter. Plaintiff 

Dr. Neva Ciftcioglu Banes (“Banes”) is a scientist residing in Houston, Texas.1 

Defendant Dr. Derya Unutmaz (“Unutmaz”) is a scientist residing and working in 

Connecticut. In media outlets and to individuals, Banes expressed her opinions on 

 
1 Banes does not make clear in what state she works. Her own response to 

Unutmaz’s motion to dismiss states she is “purported to work in Houston.” Plaintiff’s 
Opposition to Defendant’s Motion to Dismiss, Document No. 15 at 2. 
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COVID-19, specifically relating to the vaccines made available by Pfizer and 

BioNTech to prevent the transmission of and serious illness relating to infection. 

Unutmaz is a vocal supporter of the COVID-19 vaccines and made statements on 

Twitter discussing Banes’s credentials and statements about the vaccines. Banes 

asserts Unutmaz made statements claiming, inter alia, Banes does not have a Ph.D. 

and is not a scientist, Banes never had various university posts, Banes did not make 

certain scientific discoveries, Banes was never employed by NASA’s Johnson Space 

Center, and that Banes “does not know what she is talking about” with regard to the 

vaccines.2 

 On June 15, 2021, Banes filed this complaint, asserting claims for defamation 

and civil conspiracy. On August 5, 2021, Unutmaz moved to dismiss for lack of 

personal jurisdiction and failure to state a claim. On December 27, 2021, Unutmaz 

briefed supplemental authority in the wake of a new decision from the United States 

Court of Appeals for the Fifth Circuit. 

II. STANDARD OF REVIEW 

A. Personal Jurisdiction 

Federal Rule of Civil Procedure 12(b)(2) governs dismissal for lack of 

personal jurisdiction. Fed. R. Civ. P. 12(b)(2). Under Rule 12(b)(2), a plaintiff bears 

 
2 Plaintiff, Dr. Neva Ciftcioglu Banes’ Original Complaint, Document No. 1 at 3. 
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the burden of establishing personal jurisdiction and must establish a prima facie case 

of personal jurisdiction. Wilson v. Belin, 20 F.3d 644, 648 (5th Cir. 1994). The Court 

“may resolve a jurisdictional issue by reviewing pleadings, affidavits, 

interrogatories, depositions, oral testimony, exhibits, any part of the record, and any 

combination thereof.” Command-Aire Corp. v. Ontario Mech. Sales & Serv. Inc., 

963 F.2d 90, 95 (5th Cir. 1992). The Court accepts as true all uncontroverted 

allegations in the complaint, and conflicts between affidavits must be resolved in the 

plaintiff’s favor. Wilson, 20 F.3d at 648 (quoting Bullion v. Gillespie, 895 F.2d 213, 

217 (5th Cir. 1990)). A prima facie case of personal jurisdiction may be overcome 

if the defendant “present[s] a compelling case that . . . render[s] jurisdiction 

unreasonable.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985). The 

Court must find it has personal jurisdiction over a defendant before making any 

decision as to the merits. Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 

U.S. 422, 430 (2007). 

B. Failure to State a Claim for Relief 

Rule 12(b)(6) governs dismissal for failure “to state a claim upon which relief 

can be granted.” Fed. R. Civ. P. 12(b)(6). Under Rule 8(a)(2), a pleading must 

contain “a short and plain statement of the claim showing that the pleader is entitled 

to relief.” Fed. R. Civ. P. 8(a)(2). Although “the pleading standard Rule 8 announces 

does not require ‘detailed factual allegations,’ . . . it demands more than . . . ‘labels 
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and conclusions.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “[A] formulaic recitation of the 

elements of a cause of action will not do.”  Id. (quoting Twombly, 550 U.S. at 555). 

In deciding a Rule 12(b)(6) motion to dismiss for failure to state a claim, the Court 

“accepts all well-pleaded facts as true, viewing them in the light most favorable to 

the plaintiff.” In re Katrina Canal Breeches Litig., 495 F.3d 191, 205 (5th Cir. 2007) 

(quoting Martin K. Eby Constr. Co. v. Dall. Area Rapid Transit, 369 F.3d 464, 467 

(5th Cir. 2004)).  

Under Rule 12(b)(6), the plaintiff must plead “enough facts to state a claim to 

relief that is plausible on its face.” Twombly, 550 U.S. at 570. “Conversely, ‘when 

the allegations in a complaint, however true, could not raise a claim of entitlement 

to relief, this basic deficiency should . . . be exposed at the point of minimum 

expenditure of time and money by the parties and the court.’ ” Cuvillier v. Taylor, 

503 F.3d 397, 401 (5th Cir. 2007) (quoting Twombly, 550 U.S. at 558). 

III. LAW & ANALYSIS 

 Unutmaz moves to dismiss for lack of personal jurisdiction because he is not 

a resident of Texas, does not work in Texas, and has not purposefully availed himself 

of the privilege of conducting activities in Texas. Banes contends Unutmaz had 

minimum contacts with Texas to establish specific personal jurisdiction because he 

targeted Banes, a Texas resident, in his tweets. 
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 The plaintiff has the burden of establishing jurisdiction, but her 

uncontroverted, non-conclusory assertions of fact must be taken as true. Johnson v. 

TheHuffingtonPost.com, Inc., 21 F.4th 314, 317 (5th Cir. 2021) (citations omitted). 

Federal courts have jurisdiction over a non-resident defendant only to the extent 

consistent with his federal due process rights, meaning the defendant has 

“established enough purposeful contacts with the forum and where jurisdiction 

would comport with ‘traditional notions of fair play and substantial justice.’ ” Id. 

(citing Revell v. Lidov, 317 F.3d 467, 470 (5th Cir. 2002)). When a plaintiff asserts 

a claim against a defendant for allegedly tortious information posted to an interactive 

website, courts apply the usual tests determining whether the virtual contacts that 

give rise to the suit arise from the defendant’s purposeful targeting of the forum 

state.3 Id. at 318. Plaintiffs may establish specific personal jurisdiction only when 

three conditions are met: (1) the defendant must purposefully avail himself of the 

privilege of conducting activities in the forum state; (2) the claims must arise out of 

or relate to those purposeful contacts; and (3) the exercise of the court’s jurisdiction 

must be “fair and reasonable” to the defendant. Id. at 317–18. “Put another way, a 

 
3 An interactive website means “sending and receiving information from” visitors. 

Id. Examples of “interactive” websites include, e.g., a website maintained by Columbia 
University which allowed users to upload their own articles and interact with other users, 
see Revell, 317 F.3d at 469, and a politics website which tracked the data of visitors and 
sold that data to advertisers, Johnson, 21 F.4th at 316–317. If an out-of-state defendant 
maintains a “passive” website, meaning a website that just posts information for users to 
see, then jurisdiction is always unavailable. See id. at 318. 
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defendant must have ‘fair warning’ that his activities may subject him to another 

state's jurisdiction.” Id. at 318. “The limits on specific jurisdiction also ‘ensure that 

States with little legitimate interest in a suit’ cannot wrest that suit from ‘States more 

affected by the controversy.’ ” Id. (quoting Ford Motor Co. v. Mont. Eighth Jud. 

Dist. Ct., 141 S. Ct. 1017, 1025 (2021)). Further, the key question when determining 

the existence of specific personal jurisdiction over a nonresident defendant in the 

case of an intentional tort is whether the forum state was the focal point of both the 

alleged tort and the harm suffered. Id. (citing Calder v. Jones, 465 U.S. 783, 789 

(1984)). This means a defendant must have targeted the forum state specifically and 

knowingly. Id. 

 Neither party asserts any ground for Texas’s jurisdiction over Unutmaz 

besides specific personal jurisdiction. It is undisputed Twitter is an interactive 

website. The allegedly defamatory tweets were tweeted from Unutmaz’s Turkish-

aimed account, in Turkish, replying to other Twitter-users’ Turkish tweets. It is 

further undisputed the tweets do not reference Texas, besides references to the 

Johnson Space Center. Although information is available online indicating Banes 

lives in Texas, Unutmaz represents he did not know Banes lived in Texas. Banes 

does not show Unutmaz used any Texas sources. Cf. Johnson, 21 F.4th at 319 

(“HuffPost is interactive, but its story about Johnson has no ties to Texas. The story 

does not mention Texas. It recounts a meeting that took place outside Texas, and it 
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used no Texan sources. Accordingly, we lack jurisdiction over HuffPost with respect 

to Johnson’s libel claim.”). Banes contends even a cursory review of information 

available about her on the internet would have revealed she lives in Houston and 

thus Unutmaz would have reasonably foreseen his tweets would impact someone in 

Texas. Even if this is true, it is insufficient to establish minimum contacts with Texas 

to give rise to specific personal jurisdiction. In Johnson, the Fifth Circuit affirmed 

the dismissal of a libel case against a news website which presumably would have 

known based on its research the plaintiff lived in Texas. Id. The Court thus finds 

Banes has failed to establish the existence of Unutmaz’s minimum contacts with 

Texas. Accordingly, the motion to dismiss is granted.4  

IV. CONCLUSION 

 Accordingly, the Court hereby 

ORDERS that Defendant’s Rule 12 Motion to Dismiss for Lack of Personal 

Jurisdiction and for Failure to State a Claim (Document No. 12) is GRANTED. 

 Signed on February 2, 2022, at Houston, Texas. 
 

____________________________ 
David Hittner 
United States District Judge 

 
 

 
 

4 Unutmaz also moves to dismiss for the failure to state a claim. In light of this 
Order’s ruling on the jurisdiction issue, the Court need not reach the Rule 12(b)(6) analysis. 
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